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al{ anf z 3r8 am?gr ariats 3rgra aar & it a z or#r uf zrenfenfa fa
sagggr 3rf@erart al sr8la at gr)eru or4a Igd# aar et
Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way : ·

11lffff '{1'<<$1'< cpf~a:rur~ :
Revision application to Government of India :

(1) tu 3Ila lea 3@fr, 1994 #t err 3iafa ft au; mg ii # GfR if
@tar err at sq-err rerr qga oiaifr ylerur m4a '3ra Ra, ma #al,
fcmr iaraa, lurva far, atft if>a, la ta a,i mf, fact : 110001 cpl"
l urft a@gt

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110.001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) uf?r 4t IR #ma a hf zrf arr xl fcmft ·+1□-sPllx llT 3Rf cf>lx'i1.511~
ii u fa# qasrn aw usrn ia ua g; mf , za fa#t 4arr Ir Tuer #
~ cm- fcmft cf>lx'i1.51I~ if m fa5Rt uerm ala #l 4fan # hr g st 1

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to .another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(g) ma are fa4z urqr Ruff I u ur ma a# faff sail zrc#aa ma w 3qla zgca aRRr ii ma #a as fhtz u jar'ii fuffaa
t1 . ' . '
(b) l.n case of rebate of duty of excise on goods exported to any country or territory outside V ::: 1

··

India of on excisable material used in the manufacture of the goods which are e~ported to any ·
country or territory outside India. · ·
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(Tf) ~ ~ cITT 'TffiR ~ ~ ~ cB" ~ (~ m ~ cITT) frr:rm ~ -rrm
l=fm "ITT I

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.

ti" ~ '3c'LI I ~rt c#l' Bc'LI I ~rt ~ cB" 'T@R cB" mq \JJT ~~~ c#l' ~ % 3ITT
~~ \JJT ~ ear gdfr qaf@a mgr, or@e cB" IDxf -qJffif cf!" ~ ~ m
a fa anfefr (i.2) 1998 'cfRT 109 IDxT gaa fhg Tg m I .
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of tf.iis Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or. after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) hr4h sgra zrca (rftc) Pura@1, 2o01 fr o siafafe TT iI
~-s ll at 4fit #, )fa sr?gr # ffl am2gt Ra feta a m cf) mm ~-~ ~
3fl 3mar pl atal ,fii # mer fr an f4a tar aifq[ Ura arr gal z. qT

~~c£J~~~ -cB" 3kfr@ t1Rr 35-~ #j faefRa #l a yrar # rd arr €ts-6 al #t ffl
ft eh#t arf;1

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account. ,, Q
(2) RR@a 3rd mr; uj ics a v alaa zu sg a st at wr1 2oo/
#) 4ram pt tug ail sf ica amg car a sarr t at 1ooo/-- #t pt yrar1 ft
GIg I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

ft zca, #ta qra zyca vi @hara anal#tu =mnf@rat# ,f 3rf)
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a#tu sqraa zyca 3ff@nu7, 1944 cBl" tlRf 35- uo~/35-~ cB' ~:
Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

-3ctt1f81f{sla qRmc; 2 (1) cB" aagr m #6t 3r@ta, 3r4tatma -mi:rr
zrca, ta saraa zc vi ala a4l#tu nznf@aw (Rrec) at ufgar &ft4 4f8at,
3l$f!Glci!IG ll 3TT-20, ~~ $1ffctc&l cf>Rtl-3°-s, lfclTOfr -.=r-rR, 3l$f!Glci!IG-380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) i€tu Uni grca (3r4ta) Pura4, 2oo1 #t arr o a sir+fa ua s-3 # ferffa
fa5g r4a 341ftu =nznf@rvi at 7{ 3r4ta fag or#ta fhg ng 3mg 6t ar #Raj fa
sri sara zrca 4st nit, nu #t l=ffff 3it aurn al if T; 5 Gld zn Ua 4 % ·cmt
~ 1 ooo /- #ha 3sr#t sty urefn zrca al in, nu t l=ftrr am C1Tffm mrnr u#far
T; 5 Gal ZIT 50 al4 lq "ITT cTT ~ 5000/-~~~I~~~ cBl" l=ftrr,
~ cBl" 1=frT 3TR C1Tffm Tut ufr T, 6o ala qt Ga rat & azi T; 10000 /- l#R=r
~1?rfr I cBl" l#R=r flolllcf> xftn-c1-< cB" ""1Ff "ff ea1f@ha a pre u "fmtl" cBl" ~ 1 %
IreU ventfa5at IR@14\JJ Pleb ~ cB" ~ cBl" rn cBl" m

0

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as · •
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty / penalty / demand I refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated . ·'·

(3) ~fq ~~~~~~ q5T~mt m~~ 3m ~ fg #t ar gram srja
tr fur umar afg gr au &ta gg a# fa.far 4al arf aa a fg zrnferf 3r4lat4
JrznTf@rawr at '(/en 3m m~ 'fficlTTx cpl" '(/en ~ fcl;-m \jf]"fil t I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
- paid in the aforesaid mariner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee ofRs.100/- for each.

(4) ·ararcrz zyca 3rf@fu 497o zum vizier at rgq-+siafa feff f9; #7IT
a smraa zu pc rag zqenfenf ufu qf@rat # snag i a rv@ls #t ya qf "CR
~.6.50-'Cffi' cnT .-x.Jl<llci<-1 ~ fvBc c'r1T 61".-JT~I

One copy of application or 0.1.0~ as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended. ·

(5) za it vi«if@rt mrai qt Riat av are fmi st at st en 3naffa flu \i'ITffi %
ut flt z,co, ata sgra gco vi '{~cjic/5'< \:$14°IC"tl<l~ (cbl<lTRI~) ~, 1982 if
Rfea &
Attention in invited to the rules covering these and other related matter. contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) +tar area, he&z 3eu erea vi hara 3rd#in ,if@raswr (@lvaa)huf 34hf hmail #
eh.tz 35eu area 3rf@fr, &&y ft nr 39# h3inf fa#tr(in-2) 3rf@)fez1# 2a8y(2%9 Rt
in 29) f@ii: ·€..2a89 5it Rt fa#hr 3f@fr1a, 8&9 #r arr 3 h3irvfa @haraat aft arapft
a1{&, rtfr #r a{qa.-f 5rana 3ear4 , ara frz rr h 3iraiasa Rt 5rt arat
3-TQfa-'rc:r~~~~~fl"~ c=j" ~

h.4za 3qr areavi hara h3iaaj f@mga area" fear nf@?
(i) mu 11 tr m-~~m
(ii) ?adz sa # t w{ nr fr
(iii) ~ am \"il .!ld-l lcl c>11 ah era 6 h 3iaaf 2zr#

31alarr zrz f@h zr arrhmane far (i. 2) 3f@171a, 2014 3rwqa f@sf 3rd#tr ,if@rahh
#mgr farriererr3ffvi 3rahasrapa{iztit
For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would ·
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) a3marhuf ar4hr if@awrh rarersi green 3rrarrr znau f@raff@a ztaair fragrn
h 1o%jrarcu3itszihaeras fcl,11Ra ~ c'IGf eras~ 10% 2[Tarrufl srtr]

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on·
payment of ·10% of the duty demanded where duty or duty and penalty are· in dispute, or
penalty, where penalty alone is in dispute."
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ORDER-IN-APPEAL

F.NO.V2/73/GNR/2018-19

This order arises out of an appeal filed by MIs. Somany Ceramics Ltd.,

14, GIDC Industrial Estate, Taluka; Kadi, Distt. Mehsana (6 short 'appellant')

against Order-in-Original No.15 to 16/JC(AJS)/2009 dtd. 11.11.2009 (in short
'impugned order') passed by the then Joint Commissioner, Central Excise,

Ahmedabad-III (in short 'adjudicating authority').

2. Briefly stated that adjudicating authority vide impugned order confirmed

demand of Rs.2,13,673/- alongwith inetrest under first proviso to Section 73 and

75 of the Finance Act, 1994 respectively read with Rule 14 of the Cenvat Credit

Rules, 2004, being wrongly availed Cenvat credit of service tax paid on

Outward Freight services for goods sold directly from the factory gate i.e.

beyond the 'place of removal' during the period January-2008 to September-
2008 in terms of Rule 2(l) ibid and also imposed penalty of Rs.2,13,673/- under

Section 78 ibid read with Rule 15(1) ibid.

3. Aggrieved with the impugned order, the appellant filed the present O
appeal wherein, inter alia, stated that:

±

► The impugned order is passed arbitrary and on extraneous consideration
ignoring the facts and settled legal position.► Demand is confirmed invoking incorrect provisions of law and beyond the
scope of legislative competence, inconsistent with the law on availing of
Cenvat credit.► The adjudicating authority has ignored the Board's Circular
No.97/8/2007-ST dtd.23.08.2007 produced during the course of personal
hearing.► In similar and identical issue, the Punjab & Haryana High Court has
settled the issue in case of Ambuja Cement Ltd.- 2009(236) ELT-431
(P&H) and also rely on ratio of judgment by Hon'ble Tribunal in their own
case vide Order No. A/1553-1554/WZB/AHD/09 dtd.20.07.2009.

► Penalty imposed under Section 78 ibid without confirming violation and
suppression and rely upon case law of Nizam Sugar Factory reported in
2006(197) ELT-465(SC).

4. Personal hearing in the matter was held on 25.07.2018. Shri J. N.

Bhagat, Consultant, appeared on behalf of the appellant and reiterated the
grounds of appeal and submitted copies of Board's Circular No.1065/4/2018-CX

dated 08.06.2018, order of the Commissioner(Appeals), Tribunal and High

Court alongwith additional written submission made on 25.07.2018.

5. I have carefully gone through the appeal memorandum, submissions
made at the time of personal hearing and evidences available on records. I find

that the main issue to be decided is whether the appellant is entitled toCenvat
o %
~ , .. .,,·

,· .._ '

0



- 4 F.NO.V2/73/GNR/2018-19

0

O·

credit of service tax paid on Outward Freight services availed on direct sale

from the factory gate i.e. beyond the 'place of removal' or otherwise during the

relevant period. Accordingly, I proceed to decide the case on merits.

6. Prima facie, I find that the adjudicating authority has confirmed the

demand alongwith interest and imposed penalty on the ground that Outward

Freight services which are received after clearance of final products from the

'place of removal' i.e. factory gate. Hence, aggrieved with the impugned order,

the appellant has preferred the present appeal. The period covered in the

present appeal is from January-2008 to September-2008.

7. In this regard, I find that the issue involved was already settled by the

Hon'ble CESTAT, Chennai Larger Bench in the case of ABB Ltd. Vs. CCE &

ST, Banglore [2009(15) STR-23(Tri.LB)]. However, in the appeal before the

High Court of Karnataka by the deptt against the said judgment of the CESTAT,

the Hon'ble High Court of Karnataka upheld the decision of the Larger Bench of

the Tribunal. As against this order of the High Court of Karnataka, the

department filed Civil Application No.11402/2016 against ABB Ltd. before the

Hon'ble Supreme Court of India. This civil application was tagged with Civil

Appeal No.11710/2016 filed by CCE, Belgaum Vs. Mis. Vasavadatta Cements
Ltd. The Hon'ble Supreme Court of India vide judgment dated 18.01.2018

[ reported in 2018(11) GSTL-3 (SC)] on the subject matter has categorically

discussed the words and phrase "from the place of removal" as it stood in the

definition of 'input service' in Rule 2(l) ibid prior to amendment w.e.f. 01.04.2008

and held as under:

"Cenvat credit - Input services - GTA services - Outward
Transportation of manufactured product - Place of removal -
Definition of input services as it existed prior to amendment in
2008, included term "from place of removal" - Certainly it has to be
upto a certain point - Thus GTA services used for outward
transportation of goods from place of removal, i.e., factory gate up
to first point of delivery viz. a Depot or a Customer's premises
covered under input services - However, post 1-4-2008 amendment,
said term having been substituted by term "upto the place of
removal", credit beyond such place not admissible - There being no
error in concurrent orders of CESTAT LargerBench and High Court,
impugned ordersustainable - Rule 2(/) of Cenvat Credit Rules, 2004.
[paras 5, 6, 7, 8]"

Following the ratio of this judgment of the Hon'ble Supreme Court of

India, I hold that the appellant is eligible for availing Cenvat credit of service tax
paid on the .Outward Freight in case of direct sale from the factory.gatearj"a«r·
accordingly allow the appeal filed by the appellant with consequential' relief, if. \ . '

+
ts , ·' -" +
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any, for the period covered prior to 01.04.2008. Consequently, to this extent

the demand and interest confirmed and penalty imposed vide impugned order is

set-aside.

8. As regards the period covered post 01.04.2008 and upto September-

2008, I find that the appellant has mainly relied upon the Circular

No.97/8/2007-CX dtd.23.03.2007 whereas the adjudicating authority has relied

upon the decision of the Apex Court in case of Escorts JCB [reported in

2002(146)ELT-31(SC)] and Tribunal Kolkatta's decision in case of Aditya Birla
Insulators Ltd. [ reported in 2008(226) ELT-377(Tri. Kolkatta]. I find that both

these decision pertains to period prior to 01.04.2008 i.e. amendment made in
the definition of 'input service'. I also find that the adjudicating authority has

failed to give findings on the subject matter w.r.t. para 8.2 of said circular

dtd.23.03.2007. I also find that the appellant has not produced any
documentary evidence in support of his claim before the adjudicating authority

or this appellate authority. Hence, to this extent, matter is remanded back to

the adjudicating authority to decide a fresh after following the principle of natural

justice within 30 days of communication of this order. The appellant is also

directed to produce documentary evidence in support of his claim.

0

9. aflaaaf grt afat n{ or4le at Paz71 34la ala h fau snrarel
The appeal filed by the appellant stands disposed of in above terms.

- +s ). . 0 y\ I o,.N'f{__.-~------·--------(3ar gin)
a4tzr# nrzga (ftea)

"4

Attested:

%a
(B.A. Patel)
Supdt.(Appeals)
Central GST, Ahmedabad.
BY SPEED POST TO:
MIs. Somany Ceramics Ltd.,
14, GIDC Industrial Estate,
Taluka; Kadi, Distt. Mehsana.
Copy to:-
(1) The Chief Commissioner, CGST, Ahmedab ad Zone.
(2) The Commissioner, CGST, Gandhinagar (RRA Section).
(3) The Joint Commissioner, CGST, Gandhinagar.
(4) The Asstt. Commissioner, CGST, Division Kadi.
(5) The Asstt. Commr(System), CGST , Gandhinagar.

(for uploading OIA on website)
Guard file
P.A. file.
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